State Recommendations

Recommendation #1

Increase state funding for DNA testing and forensic genetic genealogy of unidentified remains though
the Death Investigations Account administered by the Forensic Investigation Council.

Background

NamUs provides grant funding for DNA testing of unidentified remains. Testing through NamUs is
available to investigating agencies nationwide at no cost. Due to a significant backlog, it may take up to
18 months for agencies to receive the results. State funding to test DNA of unidentified remains is
currently administered through the Forensic Investigation Council, authorized by RCW 43.103, utilizing
the Death Investigations Account.! Medical examiner and coroners offices also receive funding from
counties for death investigations.

Identification of remains can happen through a number of means, with increasing cost and complexity:
1. If atentative identification is available, comparison of dental records or medical imaging.
2. Fingerprint comparisons and dental records, also called forensic odontology.

3. DNA testing, which compares results against the Combined DNA Index System (CODIS). CODIS is
a digital database created and maintained by the FBI that merges local, state, and national
databases of DNA profiles from convicted offenders, unsolved crime scene evidence, missing
and unidentified persons, from family members who have provided samples to law enforcement
to aid investigations.?

4. Forensic Genetic Genealogy (FGG), also known as Investigative Genetic Genealogy, which
combines DNA testing with traditional genealogy research by using public genetic genealogy
databases containing genetic data from consumers. Use of FGG to identify remains is a relatively
recent development.

In Washington, death investigations are conducted by county medical examiners and coroners.
Coroners are elected officials who are not required to have any medical training and generally do not
have dedicated space to do their work, while medical examiners have extensive training, dedicated
facilities, and trained staff.® The six medical examiner’s offices in Washington sometimes offer space
and assistance to under-resourced coroner offices.

As a result of this system, most, but not all, of the 163 unidentified remains in Washington are currently
in possession of the King County Medical Examiner (KCME). These remains have complete fingerprint
and dental documentation if the information was obtainable from the remains. DNA testing was
generally completed for remains in KCME’s possession as of 2019. However, during the COVID-19



pandemic, there was no national funding available through NamUs for DNA testing, which stalled testing
across the country. Testing resumed in spring 2022, but has not caught up with the need. NamUs is
currently prioritizing homicides and tribal affiliated cases, then will focus on cases that have a tentative
ID and DNA on file to make a direct comparison. The longest delays are for non-homicide deaths and
individuals whose identity is unknown. Funding from local jurisdictions and the state, in addition to
NamuUs funding, is limited and falls short of the need.

When DNA testing is completed but does not yield a match in CODIS, FGG is the next step. This process
focuses on a different portion of the DNA than the profiles entered into CODIS and can be used to locate
individuals who are closely related to the unidentified person. According to the KCME, agencies have
great success using FGG to identify individuals. FGG can suggest potential matches who are not
themselves included in CODIS and thus provide new investigative leads. Although a lengthy process, FGG
is the logical next step for unidentified individuals with no match in CODIS.

DNA testing of individual remains typically costs agencies approximately $2,500, and FGG costs
approximately $8,000. Available funding for agencies to conduct FGG is limited. While it will not be
possible to identify all remains successfully, providing ongoing funding to ensure 1) that DNA testing can
be completed, and 2) when positive matches are not made in CODIS, that FGG can be utilized, to
maximize the opportunity to identify remains and provide information and closure to families missing
their loved ones.

Proposed Recommendation

The Task Force recommends that the Legislature provide one-time funding to the Forensic Investigation
Council in the Death Investigations Account to identify remains in Washington that have not yet had
DNA testing completed and, for those for which DNA testing has failed to yield a match, for FGG to be
conducted. The Legislature should also provide sustained ongoing funding for DNA testing and FGG for
future cases to ensure that identification resources consistently meet the need.



Recommendation #2

Establish a work group co-led by the AGO, Washington Association of Sheriffs and Police Chiefs, and a
Tribal Epidemiology Center to develop best practices for Indigenous demographic data collection by
law enforcement, coroners and medical examiners.

Background

Racial misclassification is the inaccurate perception or documentation of a person’s race in the context
of data collection, and in some cases it can occur due to a data collector’s subjective assumptions based
on physical appearance or surname, rather than asking a person about their racial background.* Other
times, racial misclassification occurs because of outdated or inadequate data collection systems that
need reforming. For example, racial misclassification occurs when an individual’s race is not collected or
recorded and the data system defaults to ‘white,’® or when data collection tools only allow for single
race identification.®

The issue of racial misclassification has been observed in many systems, including in health services
delivery” and criminal justice institutions.® Indigenous racial misclassification is one of the contributing
factors to the incomplete understanding of MMIWP, and impacts how resources are allocated to
fighting the crisis.

According to research by the Urban Indian Health Institute (UIHI), a number of law enforcement
agencies say that they are unable to search their records for categories of American Indian, Native
American, or Alaska Native for several different reasons. UIHI was told by law enforcement in Seattle
that the letter ‘N’ was used from the 1960s through the early 1980s to capture the categories of “Negro”
and Native American.® There are ways to correct racial misclassification in these records, although they
are time-consuming and expensive. AGO staff continues to explore opportunities to correct historical
data, while focusing here on improving data collection practices going forward.

In addition to their data research, UIHI produced a guide titled Best Practices for American Indian and
Alaska Native Data Collection.'® Among their guidance, UIHI provides that:

e American Indian and Alaska Native (AIAN) should always be defined as AIAN alone, and
individuals who also identify as another race, including those who identify as Latinx/Hispanic,
should be able to select any combination with any other race.!

e Data tools should have the ability to disaggregate data once collected.?

e Personnel who collect data should receive training on asking people about their race and
ethnicity and on recording responses correctly to enable people to report more than one race if
that is how they self-identify. 3

Draft Recommendation




The Legislature should act to establish a work group to develop best practices for law enforcement
agencies, county coroners, and medical examiners on how to implement a self-identification and family-
centered procedure for collecting Indigenous demographic data. The work group should be jointly led
by the AGO, the Washington State Association of Sheriffs and Police Chiefs (WASPC), and a Tribal

Epidemiology Center. Each organization should receive adequate funding for staff to administer and
support the work group.



Recommendation #3

Establish a local news journalism fellowship program for journalists and journalism students who are
members of federally-recognized tribes.

Background

Indigenous journalists are underrepresented in newsrooms. According to the News Leaders Association
2019 Diversity Survey, Indigenous journalists represent less than 0.25 percent of employees of daily
print and online organizations nationally.}* Of those employed by Washington news outlets that
voluntarily responded to this study, 1.2% of journalists—three of 243 —identified as AIAN.*> According
to data from the U.S. Census Bureau, 1.6% of Washingtonians identify as AIAN alone, and 3.6% of

6 1t is broadly understood

Washingtonians identify as AIAN alone or in combination with another race.
that newsrooms should reflect the diversity of their audiences, and the quality and reach of news
coverage suffers when news outlets do not employ individuals with lived experience. Lived experience is
knowledge based on someone’s perspective, personal history, and background beyond their

professional or educational experience.’

While media coverage of the MMIWP crisis has increased in recent years, family and community
members consistently describe a noticeable absence of media coverage for missing and murdered
Indigenous people, particularly compared to coverage of white women who are missing and
murdered.® Importantly, although under-represented in media coverage, Indigenous people make up a
disproportionate portion of missing people in Washington.*®

When MMIWP cases do receive media coverage, it sometimes includes inaccuracies or demeaning
language that diminish the humanity of the missing person. The MMIWP crisis is a result of historic
systemic and institutional discrimination and injustice. As MMIWP cases receive increasing media and
public attention, coverage must consider the historical context of generations of harmful policies against
Indigenous people, and take care to not, intentionally or unintentionally, diminish or minimize
Indigenous people or issues impacting tribes and Indigenous communities.

A number of Indigenous-led organizations have developed guidance and resources for journalists
covering MMIWP and Indigenous issues. One of the primary recommendations is to hire Indigenous
reporters, who can accurately and authentically provide an Indigenous voice and perspective, informed
by lived experience. Other guidance includes developing relationships and trust with tribal
communities, learning more about the history of colonialism and government violence against
Indigenous people, understanding tribal sovereignty, and using a survivor-centered approach to
reporting.

Draft Recommendation:

The Legislature should establish a journalism fellowship program to address the underrepresentation of
Indigenous people in Washington newsrooms and to support accurate and authentic reporting on tribal



issues, including MMIWP. The fellowship program should provide meaningful financial support and
experience to journalism students or journalists early in their careers who are members of federally-
recognized tribes. This fellowship should be modeled on the public-interest journalism fellowship
program established by the Legislature in the 2023 session.?°

Additionally, the AGO should compile and provide links on its website to resources developed by
Indigenous-led organizations to guide journalism and media coverage of the MMIWP crisis and tribal
issues. These resources currently include, but are not limited to:

e The National Indigenous Women’s Resource Center’s War on Indigenous Women — A Short
Guide for Journalists Reporting on MMIWG.?

e The Native American Journalist Association Tribal Nations Media Guide,?? Reporting and
Indigenous Terminology?® resource, and Covering the Violence Against Women Act (VAWA) in
Indian Country?* resource.



Federal Recommendations

Recommendation #4

The U.S. Department of Justice Office of Justice Programs should establish a nationwide Missing
Indigenous Persons Alert.

Background

The Washington State Patrol (WSP) is the lead agency for America’s Missing Broadcast Emergency
Response (AMBER) Alert system and Endangered Missing Person Advisory (EMPA), and also operates a
Missing Children and Endangered Person (MCEP) Clearinghouse. The clearinghouse distributes
information about missing children and endangered persons to local law enforcement agencies, school
districts, state agencies, and the general public.

AMBER Alerts, to assist in finding abducted children, are activated by local law enforcement agencies
that have approved AMBER Alert plans, or by the WSP if the local agency does not have an approved
plan. When a missing person does not qualify for an alert under the AMBER Alert system, an EMPA may
be activated by a local law enforcement agency or the WSP. A silver alert designation is used when a
missing endangered person is aged 60 or older.

In the 2022 session, legislators passed Substitute House Bill 1725, sponsored by Task Force member
Representative Debra Lekanoff and requested by the Attorney General, to create a Missing Indigenous
Person Alert (MIPA) as part of the WSP EMPA plan.? The law explicitly states that missing endangered
person means “a missing Indigenous woman or Indigenous person” in recognition of the fact that
missing Indigenous people are endangered. Washington is the first state in the U.S. to establish an alert
for missing Indigenous people.

Since Washington enacted the MIPA, other states, including Colorado,?® have explored or established a
similar alert. In 2022-2023 the AGO received inquiries from a number of other jurisdictions interested in
the MIPA.

Washington’s MIPA system is very successful. Previously, the process of activating alerts for missing
endangered people was lengthy, taking hours or days. The MIPA system allows alerts to be activated
within minutes, and data shows that it helps locate people. As of June 2023, 63 MIP alerts were issued,
and 52 individuals were located. Sadly, one individual was found deceased.

The AMBER Alert system began with local alerts in the Dallas-Fort Worth area, and similar alerts were
adopted by states and localities across the country. In October 2002, following the first White House
Conference on Missing, Exploited and Runaway Children, a National AMBER Alert Coordinator was
appointed. The 2003 PROTECT Act permanently establishes the Coordinator role within the U.S.
Department of Justice (DOJ).?” The Coordinator’s role is to facilitate the development of the network of
AMBER Alerts, support state AMBER plans, identify and close geographic gaps in AMBER networks, and
provide guidance and regional coordination.? The Coordinator position is within the Office of Justice



Programs (OJP) at the DOJ. The PROTECT Act requires the DOJ to issue standards or guidelines for
AMBER Alerts that states can voluntarily adopt.

The federal AMBER Alert system can provide a framework for a nationwide MIPA. This is particularly
important because state borders do not reflect tribal boundaries. The MMIWP crisis crosses state
borders. Missing Indigenous people are endangered regardless of which state they are in, and the
federal government has a trust responsibility to protect Indigenous people. The MIPA is a valuable tool
that should be available to all missing Indigenous people and their loved ones, to help bring them home.
A nationwide MIPA is consistent with Executive Order 14053, issued on November 15, 2021 by President
Biden, which commits his administration to prioritizing support of “prevention and intervention efforts
that will make a meaningful and lasting difference on the ground.”? It is also consistent with DOJ’s
commitment to addressing the systemic violence endured by Indigenous families and communities
across the country.3°

Draft Recommendation

The Task Force recommends that the DOJ OJP appoint a national MIPA coordinator to facilitate and
support states with the development of state MIPA plans, identify and address gaps in MIPA networks
as they develop, and provide guidance and regional coordination. The MIPA coordinator should work
collaboratively with the existing AMBER Alert coordinator, as well as with DOJ’s Office of Tribal Justice
and the Bureau of Indian Affairs within the Department of the Interior. The individual appointed to the
position should have a background working with tribal governments and law enforcement.



Recommendation #5

Require federal law enforcement agencies to timely review cases of unidentified remains found on
tribal land, and either retain jurisdiction and expedite DNA testing or cede jurisdiction to allow the
tribe or state to conduct DNA testing.

Background

Criminal jurisdiction on tribal land is frequently complicated, involving multiple agencies, including the
Federal Bureau of Investigation (FBI), the federal Bureau of Indian Affairs (BIA), and tribal, state, or local,
law enforcement. Under the Indian Law Enforcement Reform Act of 1990 (ILERA),3! the FBI and BIA
each have investigative jurisdiction for crimes on tribal land, including some shared jurisdiction.* When
a crime occurs on tribal land, the BIA may also enforce tribal law with the consent of the tribe.

In November 2022, Assistant Secretary of the Interior for Indian Affairs Bryan Newland and FBI Director
Christopher Wray signed a Memorandum of Understanding (MOU) to establish jurisdictional guidelines
for the BIA and FBI on tribal land.3® The MOU includes only a few references to DNA testing: requiring
the lead investigative agency to enter missing person cases into NCIC in a timely manner, and submit
DNA to the National Missing Person DNA Database. Investigators are also required to enter murder
cases into the National Incident-Based Reporting System (NIBRS) and other appropriate federal criminal
databases.?

The MOU is silent on DNA testing or database entry of unidentified human remains found on tribal
lands. When remains are found on tribal lands, tribal law enforcement may not have jurisdiction to
investigate. The FBI and the BIA generally do not share information or invite collaboration with tribal,
state, or local law enforcement on cases in which they retain jurisdiction, which includes ensuring that
DNA testing occurs and the results are entered into the appropriate databases. In practice, federal law
enforcement agencies do not pay for DNA testing of unidentified human remains found on tribal lands
without a clear indication that a crime occurred. In some cases, this can be impossible to determine
without first identifying the remains and linking them to an open investigation. Federal law enforcement
agencies should act as quickly as possible to determine if they will retain jurisdiction, and if so, expedite
DNA testing, and if not, cede jurisdiction to allow the tribe or state to conduct DNA testing and
investigate.

Draft Recommendation

The Task Force recommends that the BIA and FBI amend their 2022 Memorandum of Understanding to
require the agencies to determine as quickly as practicable whether they will retain jurisdiction in cases
of unidentified remains found on tribal land. In recognition of tribal sovereignty, the MOU should clearly
direct the agencies from the time of discovery of the remains to regularly communicate about the status
of the case with the tribe and tribal law enforcement to the fullest extent allowable while maintaining
integrity of the investigation. When the agencies retain jurisdiction, the MOU should require timely DNA
testing of the remains found on tribal land and, consistent with existing requirements related to DNA



testing in the MOU, entry of the information into the National Missing Person DNA Database and other
appropriate federal criminal databases as quickly as possible. When the federal agencies cede
jurisdiction to the tribe or the state, funding in the state Death Investigations Account, administered
through the Forensic Investigation Council,®® should be made available to ensure DNA testing occurs as
quickly as possible. In cases when the federal agencies fail to communicate with tribal law enforcement
within 6 months of discovery of the remains, for the purposes of identification, including DNA testing,
the tribe should have authority to commence identification efforts.
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